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JOINDER OF COMMISSION STAFF IN AT&T'S
MOTION TO STRIKE POST HEARING "STATEMENT"

SUBMITTED BY QWEST AND REPLY TO QWEST'S RESPONSE

13

14 On March 8 ,  2002 ,  the Commiss ion's  Hearing  Div i s ion i s sued a  Supplement to i ts

15 Recommended Opinion and Order ("Supplemental  ROO") in Phase II of this Docket. The

16

17
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20

Hearing Division gave parties until March 18, 2002 to file any exceptions to the Supplemental

ROO. Several parties filed exceptions including Star AT&T Communications of the Mountain

States, Inc. ("AT&T"), WorldCom, Inc. ("WorldCom") and Qwest Corporation ("Qwest").

Attached to Qwest's Exceptions was a 10 page Statement by Harry M. Shooshan III, president

and co~founder of Strategic Policy Research, Inc., a communications policy consulting firm

21 located in Bethesda, Maryland. Mr.  Shooshan ' s  s ta tement  conta i ns  a  myr i ad  of  pol i cy

22

23

24

arguments, and new supporting "facts" in support of Qwest's position in this case.

On March 29, 2002, AT&T filed a Motion requesting that the Commission strike the post

hearing "Statement" of Harry M. Shooshan, III, since it was tiled after the record had closed and

25 the parties did not have an opportunity to cross-examine Mr. Shooshan on the Statement. Sta f f

26

27

concurs with the Motion to Strike the post-hearing Statement of Harry M. Shooshan, III, since

Mr. Shooshan's Statement was not timely tiled and attempts to introduce and argue new facts not

28
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in evidence, all of which if allowed would severely prejudice the Staff and other parties in this

2 Docket.
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For instance, on page 3 of his Statement, Mr. Shooshan refers to specific rate reductions

4 in access charges in the FCC CALLS Plan and states that "decisions the FCC and this

Commission have made regarding access charges are important in this Docket because UNEs

(especially UNE-Ps) provide long distance canters with a cheaper alternative to can'ier access.

Statement at p. 3.1 There is nothing in the record to support this statement, and Staff disagrees

with it. Mr. Shooshan also states that while $25.95 (Qwest's proposed statewide average) may

be too high, $12.62 (the ALJ's proposed statewide average) is difficult to defend under any

circumstances. He then states on page 9 that "his chief concern about the ALJ 's draft order in its

11 current font is that the recommended UNE loop rate was calculated precisely to come out

13
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12 just below the already low 1 FR." There is absolutely nothing in the record in support of this

anecdotal statement. On page 4 of his Statement, Mr. Shooshan then goes on to state that

"Qwest must be given additional flexibility in the price regulation plan in order to maintain the

balance that was struck." Mr. Shooshan also states that his own preference would be that "you

not drive UNE prices down to levels where it would be necessary to reopen what I believe is a

very progressive price regulation plan."

Staff reminds Qwest that the balance that was struck in the Qwest Rate Case was with

regard to Qwest's retail rates charged to end-users, with the exception of intrastate access

charges. All other wholesale rates were subject to other proceedings, including the Wholesale

Pricing Docket. There was absolutely no agreement "struck" regarding the rates for UNEs or

22 other wholesale prices which are subject to the FCC's TELRIC pricing rules.

Ironically, Qwest chastises AT&T and WorldCom for asserting that local competition is

24 being thwarted to gain additional concessions from the BOCs. Yet, it appears that it is actually

23

Qwest that is attempting to gain additional concessions from the Commission by implying that

26 UNE rates contained in the ROO are set below "cost" and that there will be no facilities-based

27

25

28
1 Not surprisingly, Qwest makes no mention of Mr. Shooshan's Direct Testimony in the last Qwest Rate Case

where he argued that intrastate access charges should be reduced to interstate levels over the term of the Plan,
which would have resulted in a significant reduction over the level of reductions eventually contained in the
Settlement Agreement,
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the Docket,

15
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17

competition as a result and that the Rate Case Settlement will have to be reopened to redo the

2 balance that was struck.

Many of the concerns raised in Mr. Shooshan's statement are based upon facts or

assumptions which are not in the record of this proceeding. In addition to those noted above, one

need only read page 6 to see that Mr. Shooshan is relying upon statements made in articles that

were issued after the record had closed in this proceeding. For Mr. Shooshan to come in at this

late date, after testimony has been submitted and essentially present himself as an expert witness

on these issues, with the other parties having no opportunity to cross-examine Mr. Shooshan,

defies all notions of fair play.

In its Reply, Qwest argues that Mr. Shooshan is merely attempting to provide general

public comment. Qwest Response at p. l. Staff finds this statement to be preposterous. If Mr.

Shooshan was really attempting to provide general public comment, his Statement would not

have been attached to Qwest's Exceptions. The Statement would have been separately filed in

14 on behalf of Strategic Policy Research, the entity in which he is a stakeholder.

Qwest, having attached it as an Exhibit to its Exceptions, is attempting to give the Statement the

weight accorded to regularly filed testimony in this Docket. This is inappropriate and the

damage done and prejudice to Staff and other parties cannot be undone except through striking

Mr. Shooshan's Statement.18

19

21

Staff is also incredulous at Qwest's position that Mr. Shooshan's Statement is not being

20 offered to support any party's model in this docket, but it is merely being submitted to "counter

the notion that the public interest requires that TELRIC be ignored or distorted to produce the

22 lowest rates possible." Not coincidentally, this is Qwest's exact position in the underlying

docket, i.e., that the ROO ignores TELRIC costs and is distorted to produce the lowest rates

24 possible.
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Qwest's reliance on Mr. Poston's appearances on behalf of Arizonans for Competition in

Telephone Service in various Commission proceedings to support its actions is also misplaced.

Mr. Poston has always appeared separately on behalf of Arizonans for Competition for

Telephone Service. His statements have never been, to Staff' s knowledge, appended as an
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Exhibit in support of any CLEC's position. Qwest's having attached Mr. Shooshan's Statement

2 as an exhibit amounts to nothing more than an attempt to introduce late-filed testimony which

cannot be subject to cross-examination by any party.

For all of the reasons outlined above, Staff joins in the AT&T Motion to Strike

5 Mr. Shooshan's Statement. Q S

RESPECTFULLY submitted this /0 day of April,6
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/Maure A Scott
Attoméy Legal Division
Arizona Corporation Commission
1200 est Washington Street
Phoenix, Arizona 85007
Telephone: (602) 542-6022
Facsimile: (602) 542-4870
e-mail: mauro'cnscott@cc.statc.az.us
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Jon Poston
Arizonans for Competition in Telephone
Service
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Cave Creek, Arizona 85331-6561
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Davis-Wright-Tremaine
2600 Century Square
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Seattle, WA 98101-1688
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Osborn Maledon, P.A.
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27

Richard S. Wolters
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Denver, CO 80202-1847
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Gregory Kopta
Davis Wright Tremaine
2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101-1688

Thomas F. Dixon, Jr.
MCI WORLDCOM
707 17"' Street
Denver, CO 80202

Drake Tempest
Qwest Communications
555 Seventeenth Street
Denver, CO 80202

Eric S. Heath, Esq.
Sprint Communications Co., L.P.
100 Spear Street, Suite 930
San Francisco, CA 94105

Kathryn E. Ford
Qwest Communications, Inc.
1801 California Street, Suite 4900
Denver, CO 80202

Scott S. Wakefield
RUCO
2828 N. Central Avenue, Suite 1200
Phoenix, AZ 85004

Timothy Berg
FennemoreCraig, P.C.
3003 North Central Avenue, Suite 2600
Phoenix, AZ 85012

Timothy Peters
Electric Lightwave, Inc.
4400 NE 77'*' Avenue
Vancouver, WA 98668

Michael W. Patten
Roshka Heyman & DeWu1f
One Arizona Center
400 East Van Buren, Suite 800
Phoenix, AZ 85004

Douglas Hsiao
RHYTHMS LINKS, INC.
6933 S. Revere Pkwy.
Englewood, CO 80112

Jeffrey W. Crockett
Jeffrey B. Guldner
Snell 8: Wilmer L. L. P.
One Arizona Center
Phoenix, AZ 85004-2202

NEW EDGE NETWORKS
P.O. Box 5159
3000 Columbia House Blvd.
Vancouver, WA 98668

Steve Sager
McLeodUSA
215 s. State Street, 10'*' Floor
Salt Lake City, Utah 84111

Andrea Harris, Sr. Mgr.
Allegiance Telecom inc. of AZ
2101 Webster, Suite 1580
Gakland, CA 94612

Rex Knowles
Nextlink Communications
111 East Broadway, Suite 1000
Salt Lake City, Utah 84111

K. Megan Dobemeck
Coved Communciations
4250 Burton Street
Santa Clara, CA 95054

Michael Grant
Todd c. Wiley
GALLAGHER & KENNEDY
2575 E. Camelback Road
Phoenix, AZ 85016-9225

Traci Grundon
Davis, Wright Tremaine L.L.P.
1300 S.W. Fifth Avenue
Portland, OR 97201

Thomas H. Campbell
LEWIS & ROCA
40 N. Central Avenue
Phoenix, AZ 85007

Marti Allbright, Esq.
Mpower Communications Corp.
5711 South Benton Circle
Littleton, Colorado 80123
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Dennis D. Ahlers, Sr. Attorney
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Minneapolis, MN 55402
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Janet Livengood, Reg. VP
Z-Tel
601 S. Harbour Is. Blvd.
Tampa, FL 33602
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Director-Regulatory Relations
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San Antonio, TX 78205Michael B. Hazzard

Kelley Dre & Warren LLP
1200 - 19 St., NW 5"' FL
Washington, DC 20036
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Brian Thomas
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AT&T Telecommunications
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San Francisco, CA 94107-1243

Steven J. Duffy
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Phoenix, AZ 85012-2638
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